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Summary
Commission on Human Rights resolution 2005/2 grants the Working Group the mandate of, inter alia, to “monitor and study the effects of the activities of private companies offering military assistance, consultancy and security services on the international market on the enjoyment of human rights, particularly the right of peoples to self-determination, and to prepare draft international basic principles that encourage respect for human rights on the part of those companies in their activities.” 

During the official visits recently undertaken to several countries of the Latin American and Caribbean region, the Working Group has observed that the new modalities, problems and trends related to mercenary or mercenary-related activities, as well as the role of private military and security companies (PMSCs) and their impact on the enjoyment and exercise of human rights have an increased relevance in Latin America and the Caribbean. This is shown both in the growth of transnational security companies that operate in the region and in the local use of private security guards instead of national police or security forces. In this context, the Working Group decided to convene a consultation in order to gain a regional perspective on the activities of these companies and to analyze the issue of the cession of the monopoly over the legitimate use of force to private non-State actors, as part of the international drive to outsourcing of State functions to private military and security companies; the consequences that these practices may pose to national sovereignty, and the different options for regulation and other measures adopted by States in order to ensure that those companies fully comply with international human rights standards.  
The Consultation was organized by the Office of the United Nations High Commissioner for Human Rights (OHCHR), in cooperation with the United Nations Working Group on the use of mercenaries, and took place in Panama City, location of OHCHR Regional Office for Latin America and the Caribbean, from 17 to 18 December 2007, in the framework of General Assembly resolution 62/145, which calls upon OHCHR to convene regional consultations on this matter. 

In a number of final observations derived from the Regional Consultation, the Working Group underlines that, in certain circumstances, PMSCs and their employees may incur human rights violations. PMSCs employ “private security guards” in the context of low-intensity conflict or post-conflict situations, a global phenomenon that can be found not only in Latin America and the Caribbean, but also in other regions. PMSCs operate in a “grey area,” in which human rights can be violated with impunity with no accountability, generating serious political and military conflicts. PMSCs are gradually assuming responsibilities that, until recently, used to constitute the kernel of States’ sovereignty as single holder of the monopoly over the legitimate use of force. The transfer of these responsibilities to the private sector and their exercise by transnational companies are weakening both national sovereignty and the United Nations collective security system. This new private security and military industry, which exports services to areas of armed conflict, has experienced a dramatic growth over the last years. The existing framework regulating PMSCs activities, essentially based in self-regulation and voluntary codes of conduct, is insufficient, as shown in numerous cases of human rights violations. The obligation to regulate these activities falls on the States responsible for the respect, realization and promotion of human rights. However, given the transnational character of these activities, it is also necessary that this regulation takes place both at the regional level and within United Nations.  
The Regional Consultation was attended by representatives of the Governments of Chile, Costa Rica, Cuba, Ecuador, El Salvador, Honduras, Panama, Paraguay and Dominican Republic, the President-Rapporteur and two members of the Working Group on the use of mercenaries; independent experts; representatives of the Inter-American Institute of Human Right, representatives of two associations of military and private security companies, and representatives of the Office of the High Commissioner for Human Rights.  
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INTRODUCTION
1.
According to resolution Commission on Human Rights 2005/2, the Working Group on the use of mercenaries has the mandate, inter alia, to “elaborate and present concrete proposals on possible new standards, general guidelines or basic principles encouraging the further protection of human rights, in particular the right of peoples to self-determination, while facing current and emergent threats posed by mercenaries or mercenary-related activities.” In addition, the Working Group has the mandate to “monitor and study the effects of the activities of private companies offering military assistance, consultancy and security services on the international market on the enjoyment of human rights, particularly the right of peoples to self-determination, and to prepare draft international basic principles that encourage respect for human rights on the part of those companies in their activities.”
2.
The official visits undertaken to Honduras, Ecuador, Peru and Chile during the period 2006-2007 have enabled the Working Group to observe that the new modalities, problems and trends regarding mercenary or mercenary-related activities, as well as the role of private military and security companies and their consequences on the enjoyment and exercise of human rights, have gained an increased relevance in Latin America and the Caribbean. This is shown both by the growth of transnational security companies that operate in the region as well as by the local use of private security guards instead of national police or security forces. During these country missions, the Working Group has been able to identify a growing trend to surrender the monopoly over the legitimate use of force to private, non-State actors, following the steady growth of PMSCs at the international level. These practices have involved the outsourcing or privatization of war at the international level, and of security, at the domestic level. 
3
One of these phenomena is the recruitment and training of individuals originating from Latin America and the Caribbean with the objective of rendering security services to private security companies that operate in countries like Iraq and Afghanistan. The Working Group has been able to identify that the Governments of the region often lack the capacity to take appropriate action in relationship to this phenomenon, such as the registration and licensing of private military and security companies that operate within their territories or the establishment of effective management, monitoring and accountability systems, with an ultimate view to ensuring that private military and security companies offer standard procedures with regard to employment and labor conditions. A weak or insufficient national legislation, coupled with the limited economic opportunities of the population, has promoted the expansion of private military and security companies that recruit former military and policemen, and other persons from third countries, in order to render security services in low intensity armed conflict or post-conflict situations. 
4.
The Working Group decided to call a regional in order to gain a regional perspective on the practice of private military and security companies that operate in the region, as well as on the measures adopted by States in order to regulate and monitor those activities. In addition, the Consultation analyzed the different options for regulation and best practices in order to ensure that private military and security companies operate in conformity with international human rights standards.  
5.
The Consultation was organized by the Office of the High Commissioner for Human Rights, in close cooperation with the United Nations Working Group on the use of mercenaries, and took place in Panama City, location of the Regional Office of the High Commissioner for Human Rights in Panama, in the framework of the resolution recently adopted by the General Assembly, calling the Office of the High Commissioner for Human Rights to convene regional consultations on these matters (A/ 62/145).

I.  
PARTICIPANTS (Appendix I)

6. 
The Consultation was attended by representatives of the Governments of Chile, Costa Rica, Cuba, Ecuador, El Salvador, Honduras, Panama, Paraguay and Dominican Republic, as well as by representatives of the Inter-American Institute of Human Rights, four academic experts and representatives of two associations of private military and security companies, the International Peace Operation Association (IPOA) and the British Association of Private Security Companies (BAPSC). 

7. 
The Working Group was represented by the President-Chairperson, Mr. José Luis Gómez del Prado, by Mrs. Amada Benavides de Pérez and by Mrs. Sr. Alexander Nikitin. 

II.  
AGENDA (Appendix II)

8. 
During the Consultation, the following issues were analyzed: (1) modalities and trends regarding the activities of private military and security companies (PMSCs) within and outside the region; (2) existing international instruments and mechanisms; (3) the State as holder of the monopoly on the legitimate use of force; (4) privatization and internationalization of the use of force; (5) national legislation and other measures adopted by States to regulate the activities of PMSCs; (6) national experiences outside Latin America and the Caribbean: the case of South Africa; and (7) proposals for directives and basic principles to promote respect and protection of human rights by PMSCs.
III.  OBSERVATIONS OF THE WORKING GROUP
9.
The representatives of the Governments participating in the Regional Consultation and the members of the Working Group reaffirmed States’ obligation to respect, realize and promote human rights.

10.
 The Consultation, as well as the Working Group’s reports, helped raise the awareness of national authorities and international public opinion on the impact of PMSCs’ activities and those of their employees in the enjoyment of human rights. In such situations, those activities may incur in human rights violations. 

11.
Taking into consideration the presentations and discussions that took place in the Framework of the Regional Consultation, the Working Group presents the following observations.
12. 
The recruitment of “private security companies” is a global phenomenon that can be found not only in Latin America and the Caribbean, but also in the other four geopolitical regions of the world: Africa, Asia and Pacific, and Eastern and Western Europe.  

13.    PMSCs recruit “private security companies” in order to renders security services in situations of low-intensity armed conflict or post-conflict situations. Those activities take place in a grey zone, and they sometimes become mingled with the mercenaries of former times. Just like one-time mercenaries, the activities of “private security companies” working for legally registered transnational companies exporting services generate a number of human rights problems. Even though the activities performed by these guards are similar to those of mercenarism, the technical definition enshrined in the International Convention against the Recruitment, Use, Financing and Training of Mercenaries does not generally cover these activities, aside from a number of exceptional cases. This instrument was drafted in the decade of the 1970s and does not correspond to the current situation of the phenomenon. In addition to the existing legal vacuum, the Convention is not a universal instrument, as only 30 States have ratified it. 
14.
 The PMSCs operate in this grey area, in which human rights can be easily violated with impunity and without accountability, generating a number of political and military problems. In order to avoid an electoral cost and be accountable to their own public opinions, some Governments enter into external contracts with these companies. On the other hand, the involvement of non-State actors fragmentizes and complicates the conflict or post-conflict scenario, due to the lack of coordination and subordination of these actors, leading to the loss of autonomy of armed forces. 
15. 
PMSCs are gradually taking on functions that, until recently, used to constitute the kernel of States’ sovereignty as single holder of the monopoly over the legitimate use of force. The transfer of these responsibilities to the private sector and their exercise by transnational companies are weakening both national sovereignty and the United Nations collective security system, essentially based on State Members’ sovereignty. In some situations, there is a true “privatization of warfare.” 

16. 
PMSCs that export military and security services blur the boundaries between the public and the private sector. In addition, these companies often portray themselves as humanitarian or peace-keeping organizations, while, in truth, they are profit organizations; this blurs also the scope of action of non-governmental humanitarian organizations. In truth, these companies are neither humanitarian actors nor peace makers, and their primarily driven by commercial interests. 
17.
 This new military and private security industry that exports its services to areas of armed conflict has experienced an exponential growth after the fall of the Berlin Wall, the globalization of world economy and the new governance paradigm. This industry has promoted the establishment of associations that operate as effective lobbyists vis-à-vis Governments, inter-governmental and non-governmental organizations, and private industry, using the most recent marketing techniques. It would be illusory to think that these companies will be sanctioned by the invisible hand of the market, and in fact they are not, through their loss of business and eventual disappearance. Quite on the contrary, experience shows that, in several cases, companies that have been accused of crimes against the civilian population in the place where they operate have continued receiving contracts. 
18. 
The current framework regulating the activities of PMSCs, essentially based in self-regulation and voluntary codes of conduct, is insufficient, as shown by the numerous cases of human rights violations. This is the case, among others, of the events of 16 September 2007 in Bagdad, one of the most recent and spectacular episodes, but not the single one.  In this case, 17 civilians, including children and women, were killed, and other 20 persons were injured as a consequence of the indiscriminate shooting by employees of the Blackwater company, then self-regulated by voluntary standards and codes of conduct of the International Peace Operation Association (IPOA). 
19. 
The obligation to regulate these activities falls on States. However, given that these activities are transnational, it is also necessary that the regulation takes place both at the regional and United Nations level. In this regard, it is necessary that States carefully identify which are the inherently governmental functions that cannot be transferred to military and private security companies. The wide scope of the activities performed by transnational military and security companies generates serious problems to the international community and to United Nations peace-keeping operations.

21. In the short run, the Working Group calls upon States to adhere to the International Convention and to adapt their domestic legal regimes to the Convention. Despite the fact that the Convention is outdated and that it has a number of legal vacuums, it is the only existing international instrument, pending the drafting of new standards. In order to facilitate the adhesion by States that are still not parties to the Convention, the Office of the High Commissioner for Human Rights, in close cooperation with the Working Group on the use of mercenaries, could prepared a model law based on the Convention.  
22. 
In addition, and simultaneously, a national regulation of PMSCs’ activities is required at the short and medium terms, both by States of registration of transnational companies that export their military and security services, and by the countries that import these services or recruit their personnel. 
23. 
As a matter of priority, it would be necessary that States identify military and security functions that can not be contracted externally on consideration of their inherent governmental character, and that belong to them as holders of the legitimate use of force. In addition, it would be necessary: to identify and to delimit the functions that can be contracted with external companies, and which would require regulation at the domestic level; to adopt legislation and to establish mechanisms for monitoring and supervising those activities; to establish a system of registry and control of licenses, as well as a sanction regime, and clauses providing for the respect of human rights and international humanitarian law; to incorporate the obligation to provide serious training to personnel, including human rights norms; to establish an effective system for the selection of new personnel and for the investigation of their private records; and to include the obligation to submit periodic reports and a monitoring system.  
24. 
In addition, States where former military and police are recruited as “private security guards” to operate in conflict or post-conflict areas should adopt the necessary measures to avoid the recruitment of these persons. The individual right to freely choose employment should not be absolute in those cases in which the State is involved in an armed conflict, even if indirectly, through the participation of its citizens.  

25. 
In the medium and short runs, it would necessary to identify existing legal vacuums in the Convention, which allow PMSCs to carry out activities in conflict and post-conflict areas, and to draft complementary and binding standards and principles, with a view to incorporate them in an additional protocol to the Convention, to be previously discussed by the United Nations General Assembly. 

26. 
In addition, the United Nations system could establish in its departments, offices, organizations, programs and funds an effective system for the selection of personnel and for the investigation of their private records, and to promote the establishment of directives with relevant criteria for the regulation and monitoring of the activities of PMSCs’ that gain contracts and operate under their respective authority. They should abide by human rights and international humanitarian law. In particular, they should ensure that these companies or the personnel employed by them have not been involved in human rights violations.  
---------------------------------------
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Appendix II
17 December 2007

Item I: Opening and Introductions

Welcoming address 

Mr. Ricardo J. Duran, Vice-minister of Foreign Affairs for the Government of Panama welcomeD the participants.

Mr Karim Ghezraoui, Team Coordinator, in the Special Procedures Branch of the Office of the High Commissioner for Human Rights (OHCHR) and Ms Teresa  Albero, Regional Representative, OHCHR Panama Regional Office, introduced the work of OHCHR.

The Chairperson-Rapporteur of Working Group, Mr. José Luis Gómez del Prado, opened the Consultation introducing the participants and outlining the agenda and objectives of the consultation. 

The Chairperson-Rapporteur outlined the objectives of the consultations, which is to share experiences and lessons learned from practice at the national, regional and global levels. 

Reference documents: 

· Concept Note of the consultation 

· Annotated agenda

· List of participants

Item II: Activities of PMSCs  in Latin America and the Caribbean 

Assessment of emerging issues, manifestations and trends regarding PMSCs activities in the  region and beyond.

Based on country visits in the region, the WG members presented their findings and observations. 

This was followed by Ms. Amada Benavides de Pérez presentation regarding the activities of PMSCs operating from Latin America and the Caribbean. 

 The Chairperson-Rapporteur opened the floor for discussion. He gave the floor to representatives of governments, intergovernmental organizations, non-governmental organizations and to representatives of associations of the private military and security industry. (IPOA or BAPSC).

Reference documents: 

· Annual reports of the Working Group on the use of mercenaries to the General Assembly and the Human Rights Council (UN Doc. A/HRC/4/42, A/61/341 E/CN.4/2006/11/Add.1 and E/CN.4/2006/11). 

· Reports of the Working Group on the use of mercenaries on visits to Honduras, Ecuador (UN doc. A/HRC/4/42/Add.1; A/HRC/4/42/Add.2) 

· Commission on Human Rights resolution establishing the mandate of the Working Group (E/CN.4/RES/2005/2).

· General Assembly resolution on the use of mercenaries (A/RES/61/151).

Item III:  International, Regional and National Regulations - I

Existing international instruments and mechanisms
Ms Anna Leander made a presentation regarding relevant international norms, 1989 International Convention against the recruitment, use, financing and training of mercenaries, Geneva Conventions (1949 and 1977), as well as UN Human Rights conventions, UN Charter and relevant UN resolutions.  This was followed by an open discussion.

Mr. Alexander Nikitin made a presentation on the CIS regional regulation mechanisms

Reference documents: 

· 1989 International Convention against the recruitment, use, financing and training of mercenaries. 
· Geneva Conventions. 

· OHCHR Fact Sheet No. 28: The Impact of Mercenary Activities on the Right of Peoples to Self-Determination.
· Copy of expert paper on international norms relevant to private military and security companies.

· CIS instrument.
· Report of 1st meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2001).
· Report of 2nd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2002).
· Report of 3rd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2004).
Item IV: International, Regional and National Regulations - II

The role of the State as holder of the use of force.

Mr. José Luis Gómez del Prado made a presentation on the role of the State as holder of the use of force, based on a paper written by Ms Shaista Shameem, member of the WG on the use of mercenaries

Privatizing and internationalizing the use of force
Mr. Jesus Nuñes Villaverde made a presentation on privatizing and internationalizing the use of force 

Reference documents: 

· Questionnaire sent by Working Group to Governments.

· Compilation of responses from Governments.

· Reports of the Working Group on the use of mercenaries on visits to Honduras, Ecuador, Peru and Chile (UN doc. A/HRC/4/42/Add.1 and A/HRC/4/42/Add.2 ).
· Copy of expert paper on privatizing and internationalizing the use of force.
· Comparative analysis originally to be in the thematic section of HRC report.
· Report of 1st meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2001).
· Report of 2nd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2002).
· Report of 3rd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2004).
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Item IV: International, Regional and National Regulations - III

Information on national legislation and other measures adopted by States to regulate activities of PMSCs.

A WG member presented a summary of responses received to the questionnaire previously sent by the Working Group. 

A Representative from each participating presented respectively on the situation in their country.  
Participants were encouraged to share their experiences of national legislation and other measures to regulate and monitor the activities of PMSCs, including registration, licensing and monitoring systems.
Reference documents: 

· Questionnaire sent by Working Group to Governments.

· Compilation of responses from Governments.

· Reports of the Working Group on the use of mercenaries on visits to Honduras, Ecuador).
· Copy of expert paper on privatizing and internationalizing the use of force.
· Comparative analysis originally to be in the thematic section of HRC report.
· Report of 1st meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2001).
· Report of 2nd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2002).
· Report of 3rd meeting of experts on traditional and new forms of mercenary activities as a means of violating human rights and impeding the exercise of the right of peoples to self-determination (2004).
National experiences outside the Latin American and Caribbean framework- the exemple of South Africa

Mr José Luis Gómez del Prado made a presentation based on a paper prepared by Mr Sabelo Gumedze on steps taken by South Africa to regulate and monitor the work of PMSCs including registration, licensing and monitoring systems. 

IPOA and BAPSC also briefed the participants regarding self-regulatory initiatives.

Reference documents: 

· Copy of expert papers on regulatory options and monitoring systems.

· Copy of industry self-regulatory initiatives. 

Proposals on possible guidelines, basic principles encouraging further respect and protection of human rights on the part of PMSCs

Building on State experiences and discussions, Ms Chia Lehnardt introduced this session, highlighting important elements to consider when envisaging possible guidelines and basic principles to regulate activities of PMSCs operating in conflict areas. 

Governments were invited to submit proposals and share ideas in this regard.
Reference documents: 

· The UN Code of Conduct for Law Enforcement.
· Copy of ILO Guide to Private Employment Agencies.

· Copy of expert paper on possible guidelines, basic principles concerning PMSCs. 

Item V: Conclusion of Consultation

Concluding remarks and closing of meeting by the Chair of the WG
WG members made observations on the consultation, and presented concluding remarks and recommendations for follow-up and meeting output. The Chairperson-Rapporteur closed the consultation. 

-----------------------------------------------------
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