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Mr. President, distinguished delegates, representatives of the United Nations, governmental and intergovernmental organizations. It is an honor to present to the Council’s consideration the six documents that reflect the work carried out by the Working Group on the use of mercenaries during 2007.  

In our main report, we indicate that the emerging modalities and trends regarding mercenaries or mercenary-related activities, as well as the impact of the activities of private military and security companies on the enjoyment of human rights show the emergence of a flourishing private military and security industry. This industry responds to a commercial logic in search of the greatest possible gain, and shares the same logic of privatization, deregulation, delocalization, low costs and maximum benefits that characterizes “transnational companies” operating in the globalized economy. Traditional mercenaries are being absorbed by these private security companies.  

The recruitment of “private security guards,” which the Working Group has observed during their country visits, is a global phenomenon which occurs in all geopolitical regions of the world.  The use of “private soldiers,” “security guards” or “independent contractors” (according to varying designations) by transnational private security companies in Iraq and Afghanistan correspond to these new modalities of mercenarism in the 21st century. The purpose of these contracts refers to the same activities, or very similar ones, to those stipulated in article 1 of the International Convention of 1989. Even though the activities carried out by these companies present the same characteristics as those of mercenaries, the legal definition of the Convention, as elaborated in the seventies, does not however apply easily to them, and it is not adapted to the new modalities of this phenomenon.  

Contracting companies accept that they work directly for the Government of the United States of America, which has demanded their services in order to carry out protection activities in areas of low-intensity armed conflict, such as Afghanistan and Iraq. However, once that these companies have gained a contract, they subcontract with other companies abroad, which in turn select and recruit citizens of developing countries with a military or police background.  

Transnational security companies have created a labyrinth of contracts and subcontracts that is difficult to unravel. Several companies from different countries are often involved in one single contract. The clauses incorporated to these contracts require the recruited individuals to renounce to important rights, such as the jurisdiction of their national courts. Furthermore, the contracts are generally signed after they have left their respective countries.  

According to the information received during the missions carried out by the Working Group in Honduras, Equator, Peru, Chile and Fiji, the security guards recruited by private companies were armed with automatic rifles, sometimes even with antitank bazookas. The guards said they had reacted to all insurgent attacks and that in some cases they had used weapons prohibited by the laws of war. This indicates that they were prepared to take part in hostilities and that the boundary between passive action an active engagement in zones of armed conflict or post-conflict situations is very weak.  

A great number of “security guards” interviewed during these missions complained about the contractual irregularities, bad working conditions, overcrowding, excessive working hours, unpaid salaries, degrading treatment and isolation, as well as a lack of attention to their basic needs such as health and hygiene. Although they had been hired as security guards, they received military training in the United States of America, in Iraq or in other countries, and they ended up performing functions which were not initially included in their contracts.  


Among private guards or independent contractors working in Iraq, it is estimated that 1,000 persons died and 13,000 were injured. According to the information received, the individuals concerned or their relatives found enormous difficulties in obtaining compensation under  the insurance policies they had signed when they were employed. Another underlying problem is the return of “private guards” into social live after having operated outside the law in situations like Iraq or Afghanistan, where they received salaries much higher than those offered to them in their respective countries. This relates not only to the psychological traumas they suffered as a result of what they had been living through, but to the difficulties to adapt to a society governed by social rules and legal codes.  

The activities of some private security companies are new manifestations of mercenarism, and national authorities may have been taken by surprise at first. Transnational private security companies have taken advantage of existing loopholes in domestic legislation by recruiting citizens from developing countries as “private security guards” and by sending them to zones of low-intensity armed conflict like Afghanistan and Iraq.  

The recruitment of these “security guards” has resulted in paradoxical situations, like in the case of Iraq, in which, on the one hand, the official position of some governments was to oppose intervention or preventive war, while, on the other hand, the citizens of these countries with a military or police background are taking active part as “independent contractors” in this armed conflict. In such cases the individual’s right to freely choose an employment cannot be invoked. This right cannot be absolute in cases in which the State is involved, albeit indirectly, through its own citizens, in an armed conflict.  

The activities of private military and security companies take place in a grey zone, in which human rights violations with impunity are likely to occur, generally without the need to be accountable at the parliamentary level, generating a number of military and political problems. The current framework regulating the activities of private military and security companies, based essentially on self-regulation and voluntary codes of conduct, turns out to be insufficient, as demonstrated by the numerous cases of human rights violations that have been left unpunished. Some of the most dreadful examples, albeit not the single ones, are the cases of torture in the Abu Ghraib detention center and the massacre of 16 September 2007, in Baghdad, in which 17 civilians died, including children and women, and another 20 people were injured as a result of indiscriminate cross-fire by employees of a private security company, up to then self-regulated by voluntary standards and codes of conduct of an international association.  

Private military and security companies are gradually taking over functions that, until recently constituted the basis of the sovereignty of the State as the single holder of the monopoly over the legitimate use of force. By transferring these functions to the private sector and by allowing them to be executed by transnational security companies, national sovereignty, as well as the collective security system of the United Nations, fundamentally based on the sovereignty of its Member States, is being weakened. In some situations we would be even witnessing a sort of “privatization of war.” If we do not want to find ourselves in the same situation as Europe some centuries ago, in which hundreds of thousands of citizens from poor countries regularly provided effectives to the troops of the powerful nations of that time, the international community should act.  

The companies exporting military and security services blur the lines between the private and the public sector. They are hired externally by Government’s departments in order to carry out functions that until recently were inherently governmental, they are often subsidized and they receive extremely profitable contracts for operating in zones of war and reconstruction. They are often presented as humanitarian organizations that aim at establishing peace, while, in truth, they are essentially profit-driven, thus blurring the field of action of humanitarian non-governmental organizations. These transnational companies are neither humanitarian actors nor peace-makers, and their motivations are fundamentally of a commercial character. In this context, one of the objectives of the new South African legislation is to regulate and to control the activities of unscrupulous organizations that pretend to be humanitarian actors operating in zones of armed conflict.
Due to its specificity and scope, the mandate of the Working Group relates in many respects to the new concept of “human security.” This concept incorporates the rights of all human beings and peoples to live in a secured and healthy environment, both at the public and at the private spheres, and to receive protection against acts of illegitimate violence, both from State or non-State actors. The concept also includes the right to access all the necessary instruments, means and material resources required to enjoy a decent life.
In the countries visited, the Working Group has observed an increased tendency to outsourcing the use of force to private security companies. Even police functions are being transferred to the private sector. The number of private security officers is often three times higher than the number of national police officers. The majority of the persons recruited by private security companies are former military or police officers. In order to establish a private security company, it is often necessary to include a retired army official among the company’s associates or shareholders. 

In some countries, private security companies hire members of the police outside their normal office hours, using State assets like uniforms, weapons and munitions. Quite often, former military or police officers own these private security companies or perform important functions therein, and in some cases they occupy these positions while still in active service. This narrow relation could lead to a dangerous conflict of interest. The same “revolving door” phenomenon can be observed in those countries were transnational private security companies operate, and where soldiers and police officers move from the public to the private sector.  

The privatization of security involves the risk of depriving low-income segments of society both a public good and a human right, in breach of the principle of equity. In this connection, it should be noted that private guards do not defend the common interest, but rather serve the private interests of those who pay and hire them, thereby turning security into a commodity for the wealthy.  

An emerging phenomenon in Latin America is the relation between private security companies contracted by transnational companies that protect geostrategic locations such as mineral extraction sites, petroleum and water sources, and the violent repression of social protest by local communities in defense of their lands and environmental rights, against the harmful activities of these transnational companies. Private security companies, to which the State has allocated the use of force, often confuse the legitimate social protest by these communities with criminal or terrorist activities and commit human rights violations.  

The allocation or delegation of some State functions to private companies is not an excuse for States to fail to comply with their duty to guarantee security, law and order, democracy and respect for human rights, nor is it an excuse to surrender their ultimate responsibility under international human rights law. The privatization of public services should never hinder the availability of these services to the general population. Furthermore, public services should be accessible to all without discrimination of any kind (economic or informative); culturally acceptable; and of good quality, and privatization should not result in services of lesser quality.  Likewise, the process of privatization should be transparent and information should be distributed widely in order to guarantee the right to seek, to receive and to provide information. Corruption, which is often encountered during a process of privatization, should be avoided. 
On behalf of the Working Group, I take this opportunity to thank the Peruvian, Chilean and Fijian authorities for the visits carried out in their respective countries in 2007, as well as for the cooperation that we received from their national authorities, and to congratulate these States for their efforts in regulating security companies. I would like to underline the need to adopt the necessary measures with a view to typify at the domestic level these activities and setting up modern and efficient regulatory mechanisms for the discouragement and punishment of the new modalities of mercenarism.

In order to comply with its mandate, specifically with regard to the supervision and the study of the impact of the activities of private military and security companies on the enjoyment of human rights, the Working Group has set up a system of individual communications as part of its methods of work. Under this procedure, the Working Group receives and examines allegations of human rights violations. The allegations received in the course of the last two years, as well as the actions taken by the respective Governments, are summarized in Addendum 1 of the Working Group’s report. 
On occasion of the international conference, convened by the University of Wisconsin in Madison, in February 2008 and following a specific recommendation of the Working Group, an international network of academic research has been established. One of the purposes of the network, which comprises a number of independent experts on private military and security companies and on human security, is to support the Working Group’s analytical and conceptual work  

With a view to promote the strengthening of the international legal framework and the elaboration of concrete proposals for new standards, general guidelines or basic principles, the Working Group convened a Regional Consultation with Latin-American and Caribbean countries, in Panama City, from 17 to 18 December 2007. The consultation, organized by the Office of the United Nations High Commissioner for Human Rights, was carried out within the framework of resolution 62/145 of the General Assembly, which requests the Office to organize Regional Consultations in order to examine the fundamental questions and the role of the State as holder of the monopoly over the legitimate use of force. The Working Group hopes that the regional consultations will help promote a common understanding regarding the regulations and supplementary control systems that are required at the international level.  

The report of the Regional Consultation with Latin-American and Caribbean countries, reproduced in Addendum 5 of the Working Group’s report, underlines that States need to identify those military and security functions that are inherently governmental and that cannot be subject to outsourcing, as integral part of the State’s monopoly over the legitimate use of force. The report also calls upon States  to define and to limit the functions that can be contracted out externally and to establish national regulations for these cases; to adopt legislation and to adopt mechanisms for the control and monitoring of these activities; to establish a system for the registration and provision of licenses, as well as a set of sanctions; to establish clauses affirming respect for human rights and international humanitarian law; to incorporate the obligation to provide quality training to the staff, including training on human rights standards; to establish an effective system for selection and investigation of contracted personnel; and to incorporate a compulsory system of periodic review. The Working Group recommends that the Council supports the organization of similar consultations in other regions of the world.  

In this context, the Working Group had requested, within the program of technical cooperation of the Office of the High Commissioner for Human Rights, the elaboration of  a model law based on the Convention in order to facilitate States’ ratification, thus facilitating the adaptation of international norms to national legislation. Unfortunately, the High Commissioner is of the view that, within the Secretariat, her Office is not the appropriate department for the preparation of such model law.  

Meanwhile, the Working Group will continue promoting a wider ratification of the 1989 International Convention against the recruitment, use, and financing of mercenaries, which, with the recent ratification by Cuba and Peru, has now 30 States Parties. In order to fully comply with the Working Group’s complex mandate, we suggest in one of our recommendations the possibility to hold three periodic sessions per year. The Working Group will carry out missions in the next months in response to the invitation extended by the Governments of the United Kingdom and Afghanistan. Furthermore, it will continue its consultations with the delegations of Armenia, Chad, the Central African Republic, Colombia, Ghana, Equatorial Guinea , Iraq, Papua New Guinea, South Africa, the United States of America and Zimbabwe with the aim of obtaining the corresponding invitations to carry out missions in those countries.   
Mr. President, on behalf of the Working Group, I would like to express our concern regarding the recruitment and training of thousands of citizens by private security companies in all parts of the world, both in developed and developing countries, to perform functions in Afghanistan, Iraq or in other zones of armed conflict, which represent the new modalities of mercenarism of the 21st century.  

Keeping in mind the difficulties experienced by war-torned States in regulating and controlling private military and security companies, a considerable part of the responsibility falls upon States from which transnational companies export military and security services. We therefore call upon States where exporting companies are registered to regulate and oversee private military and security companies; not to grant immunity to their personnel; and to investigate and bring to justice those security guards who may have committed crimes and human rights violations in Iraq or in other places.  

On the regional level, we recommend that organizations such as the European Union and the Organization of American States study the possibility of establishing a common system for State Parties with a view to regulating the activities of private military and security companies.  

Furthermore, we would like to recommend to the organizations of the United Nations system to consider the possibility of establishing an effective system for the selection and investigation of the background of contracted personnel, and to promote the establishment of guidelines with relevant criteria to regulate and to supervise the activities of private military and security companies that are contracted by them and operate under their authority.  

Thank you very much for your attention.
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